MR ONQL & GAS .
| BLA 96-487 Deci ded Decenfber 3, 1999

Appeal froma decision of the New Mxico Sate Gfice, Bureau of Land
Managenent , uphol di ng an order, issued by the Farmington Dstrict Gfice,
requiring well operator to plug and abandon gas well or put it into
production.  NVNV 4565,

Rever sed.
1 Ol and Gas Leases: Assignnents and Transfers

The regulations do not require an operator who is
nei ther | essee of record nor an owner of operating
rights to continue in that capacity when it no

| onger wshes or intends to do so, and BLMs
approval is not required to change operators or to
termnate operator status, BLMcan only "recogni ze"
an operator when applicabl e regul atory requi renents
have been satisfied. Were the previ ous operator
has inforned BLMthat it no longer is responsibl e
for | ease operations, BLMs order directing the
forner operator to plug and abandon or put a well
into production wll be reversed.

2. Ol and Gas Leases: Assignnents and Transfers--Ql
and Gas Leases: Bonds

Were BLMhas approved a transfer of operating
rights, but the transferee has not advised BLMin
witing of itsintent to assune responsibility for

| ease operations or posted a bond to cover such
operations, designated a new operator in accordance
wth 43 CFE R § 3162.3 and NIL 89-1 New Mxi co, and
the previous operator has stated that it no | onger
is responsible for operations on the | ease, the
transferee cannot conduct operations on the ground
W t hout posting a bond.

APPEARANCES  Tonmy Roberts, Esq., Farnmaington, New Mexi co, for Appel | ant;

Athur Arguedas, Esq., Gfice of the Held Solicitor, Santa Fe, New Mxi co,
for the Bureau of Land Managenent .
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AN ON BY ADMN STRATI VE JUDE PR B

The Merrion Ol and Gas Qorporation (Appel lant or Merrion) has
appeal ed froma Deci sion of the New Mxico Sate Gfice, Bureau of Land
Minagenent (BLM, dated June 19, 1996, affirmng an order issued by the
Farmngton Dstrict Gfice (A0), which directed Mrrion to plug and abandon
the Aemta No. 2 gas well on Federal oil and gas | ease NMNVI4565 or put the
wel | into production. 1/

According to the record before us, Lease NMNVI4565 was i ssued February
8, 1968, and in 1984 the Aemta No. 2 well was drilled pursuant to a 1977
farmout agreenent between Aom Inc., then the | essee of record, and J.
Gegory Mrrion 2/ and Robert L. Bayl ess, as equal co-owners and co-
operators. A designation of operator filed by Aom Inc., on February 1,
1978, naned J.G Merrion and Bayl ess co-operators. They submtted an
Application for Permt to Drill on Decenter 28, 1977, and it was approved on
February 10, 1978. The Aemta No. 2 well was conpl eted on Novenber 5,
1984, wth shut-in status. According to the Mnthly Report of Qperations,
the wel | has never produced and renains shut-in. (Decision at 1.)

Wiile the | ease operator, 3/ Mrrion filed a Sundry Notice dat ed
Qrtober 22, 1991, notifying BLMthat it planned "to sell [the Aemta No. 2]
well. If we are unable to sell it by Mrch 1992, we wll submt a procedure
to PRA" i.e., plug and abandon the well. In aletter to Mrrion dated My
22, 1992, B.Mrequested submssion of plans to plug and abandon. Mrrion
submtted additional Sundry Notices on June 22, 1992, and July 27, 1993,
giving notice of its intent to plug and abandon the well.

However, on February 14, 1994, B.Mrecei ved a Transfer of Qperating
Rghts (Subl ease) formwhi ch conveyed 100 percent of the operating rights in
Lease NMNVI4565 to Tol a Production @. (Tola) fromthe surface to the base
of the Wper Chacra formation. Mrrion Ol & Gas Gonpany was not identified
anong the transferors, wio were J.G Mrrion as Trustee of the J. Gegory
Mrrion and Rta V. Merrion Revocabl e Trust (the Trust) (31.25 percent),
Robert L. Bayless (31.25 percent), and Selaron, Inc. (35. 50 percent)
(collectively the transferors). BLMapproved the transfer of operating
rights to Tola effective Mrch 1, 1994. (Ex. Cto Satenent of Reasons

(3R.)

1/ By order dated Sept. 20, 1996, this Board granted a stay of the decision
pendi ng adj udi cation of this appeal .

2/ To distinguish between Appellant and its principal, we wll refer to J.
Gegory Mrrion as J.G Merrion.

3/ The record shows that the Appel lant was the bonded operator. A bond
abstract dated June 22, 1999, shows that J.G Merrion and Robert L. Bayl ess
are the bonded co-principal's, and Appel lant and Merrion Petrol eum
Qxrporation are bonded as "subsidiaries to J. Gegory Mrrion." Mrrion
Petroleum@irporation is a whol | y-owned subsidiary of Appel |l ant, and

Appel lant is owned by J.G Merrion. See al so B Mdeci si on addressed to
Appel | ant dated Apr. 28, 1983.
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Qubsequent to the transfer, on a Sundry Noti ce formdated Novenber 16,
1994, Merrion notified BLMof a production test it had conducted on Novenier
10, 1994, which showed that the well was capabl e of conmercial production.
By letter to Merrion dated Novener 18, 1994, B_.Macknow edged that the wel |
was capabl e of conmercial production, but observed that it had been approved
for pluggi ng and abandonnent since 1993. BLMtherefore requested t hat
Merrion plug and abandon it or set a producti on schedul e.

By letter to BLMdat ed Decenber 30, 1994, Merrion responded that it
had sold the well to Tola by auction in Novenier 1993. Mrrion recited that
it had asked Tola to run tests necessary to denonstrate that the well was
capabl e of production, that Tola had failed to take any action, and that
Merrion had conpl eted the tests and submtted the results to BBM Merrion
had al so asked Tol a to submt the assignnents fromthe transferors for BLM
approval and appropriate bonding, wiich Tola failed to do. Appel | ant
therefore requested tine either to submt the bond and the assi gnnents to
Tola, or negotiate a deed fromTola back to "Mrrion" to clear "title. ™
(Letter fromMerrion's Gystal WIlians to Ken Townsend, BLM dat ed Decenfer
30, 1994.)

h etober 4, 1995, and February 22, 1996, BLMissued |l etters
requesting Tolato file a general lease or statewde bond. By letter dated
January 31, 1996, B.Minforned Merrion that it still considered Appellant to
be the operator of the Aemta No. 2 well and instructed Merrion to either
pl ug and abandon the well or submt plans to put the well into production by
My 1, 199.

O April 18, 1996, B.Mrecei ved a response fromMrrion i n which
Mrrion stated that its own attenpts to obtain Tola' s conpliance wth the
B_.Morder had been unsuccessful. Appellant asserted that if it conplied
wth BLMs directive, it would be liable for trespass and danages for |oss
of production, because the well had been deened capabl e of production.
the other hand, Appellant feared that failure to conply wth the BLMorder
exposed it tocivil penalties inposed by the Governnent. Merrion therefore
requested additional tine. (Letter fromMrrion's Willians to S ephen
Mison, BLM dated April 17, 1996.)

By letter dated April 19, 1996, FOOnoted "the ownershi p probl ens"
relative tothe Aemta No. 2well. Asit hadinits January letter, FOO
i nvoked the standard | anguage of the operating rights approval form which
also appears in 43 CFE R 8§ 3106.7-1, to the effect that B.Mapproval of a
transfer of operating rights is approved solely for admnistrative purposes
and does not purport to certify the title of any party to the transfer. The
FOletter reiterated that Tola had not responded to repeated requests to
post an acceptabl e | ease bond "to take over the | ease," and concl uded t hat
Merrion "is still considered to be the operator of this well wth [their]
bond [renaining] in place.” Appellant was allowed until Septener 1, 1996,
to plug and abandon the wel | or submit plans to put the well into
product i on.
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Merrion requested Sate Orector Reviewof the FDOIletter, which
resulted in the June 19, 1996, Decision of the New Mxico Sate Gfice here
appeal ed. The Deci si on stated:

In order for an entity to conduct operations on a Federal
ol and gas | ease[,] there are two requirenents that nust be
net: (1) The person or entity nust state inwiting that it is
responsi bl e under the terns and conditions of the | ease for
operations conducted on the lease, or a portion of the | ease (43
(R 3100.0-5(a)), (2) the person or entity nust be covered by a
bond (43 R 3104.2). These requirenents nust be net whenever a
change in operator occurs. To date, Tol a has never responded to
FDOs or Mrrion's requests to be recogni zed as operator or post
an acceptabl e bond. Mrrionis still the recogni zed operator of
the Aemta No. 2 vell.

(Decision at 2-3.) Accordingly, the New Mxico Sate Gfice upheld the ADO
letter directing Mrrion either to plug and abandon or submt plans to pl ace
the wel | in production, noting that such plans coul d i ncl ude a request for
continued shut-in, if supported by the results of a specified production
verification test and evidence of the nechanical integrity of the well

casi ng.

Inits SR Merrion continues to argue that it is no | onger
responsi bl e for perfornance of | ease obligations as operator, because it
does not have either record title or operating rights, relying on the
provisions of 43 CFR 8§ 3162.3. Appellant naintains that its
responsibility for well operations ended when it transferred operating
rights inthe well to Tola in 1992, as approved by B M and argues that it
cannot legally conply wth the BLMorder to plug and abandon.

In response, BLMasserts that, according to the definition of
"operator” in 43 CE R § 3160.0-5, Mrrion rena ns responsi bl e as the
operator of record. BLMargues that because "Merrion has stated in witing
that it is the operator, the fact that it owns no record title or operating
rights isirrelevant.” (Answer at 2.) According to BLM Merrion continues
to be responsible for well operations "until another party is approved as
operator under 43 CF. R § 3162.3 and New Mexi co [ Notice to Lessees and
(perators of Onshore Federal A1 and Gas Leases wthin the jurisdiction of
the New Mexico Sate Gfice (NIL)] 89-1." (Answer at 2.) Inits view
Merrion's relationship wth Tola is a dispute concerni ng owner shi p and
strictly a private natter. (Answer at 2.)

Despite BLMs and Appel |l ant’ s repeated requests to Tola asking it to
assune responsi bility for operations, Tol a has never acknow edged the
requests. The problemin BLMs analysis is the assertion that, havi ng once
been duly designated | ease operator, Mrrion cannot resign unl ess and until
anewoperator is designated. Ve find no support for this proposition in
Federal onshore oil and gas regul ati ons, which distingui sh an "operating
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rights owner" froman "operator.” An operating rights owner is "a person or
entity holding operating rights in a lease issued by the Lhited Sates.” 43
CFER 88 3100.0-5(j)and 3160.0-5(p). The "operating right" or "working
interest” authorizes entry upon the | easehold "to conduct drilling and

rel ated operations, including production of oil or gas fromsuch lands in
accordance wth the terns of the lease.” 43 CF R 8 3100.0-5(d). In
contrast:

"(perator” neans any person or entity, including but not
limted to the | essee or operating rights ower, who has stated
inwiting to the authorized officer that it is responsible
under the terns and conditions of the | ease for the operations
conducted on the leased | ands or a portion thereof.

43 CF.R §8 3100.0-5(a) and 3160.0-5(q).

B.Mis correct that 43 CFE R 8 3162. 3 requires notification whenever
there is a change in operators, and that NIL 89-1 requires the person or
entity which intends to becone operator to pronptly notify BLMof the intent
to accept responsibility for "all applicable terns, conditions, stipulations
and restrictions concerning operati ons conducted on the | eased | and or
portion thereof.” (NIL 831 NewMxico at 2.) Further, the newoperator is
required to furni sh evidence of adequate bond coverage i n accordance wth 43
CFR 83106.6 and 43 CF. R Subpart 3104.

[1] Here, Tola has taken no steps to assune responsibility for | ease
operations by advising BMin witing that it intends to do so, which brings
us to BLMs contention that Merrion could not resign as operator until after
Tola or another entity stated its intention to becone the operator. As we
have said, no such rule is established in the regulations. 4 Just as BLMs
approval to change operators is not required, neither is its approval
necessary to termnate an operator's status. Thus, where an operator whi ch
is neither |essee nor an operating rights ower no | onger w shes or intends
to continue in the capacity of operator, it can termnate its status as
such. BLMcan only "recogni ze" an operator, and only if that individua or
entity has stated inwiting that it wll be responsible for | ease
obligations and it has provi ded evi dence of adequate bond coverage. Devon
Energy Qrp., 145 I BLA 136, 145-46 (1998).

W note that wth respect to transfers of operating rights, 43 CF R
§ 3106. 7-2, provi des:

The transferor and its surety shall continue to be
responsible for the perfornance of all obligations under the
lease until atransfer of record title or of operating rights
(subl ease) is approved by the authorized officer. If a

4/ Anoperator isliable for its actions while it served as operator,
regardl ess of its status after a transfer of operating rights.
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transfer of record title is not approved, the obligation of the
transferor and its surety to the Lhited Sates shal | continue as
though no such transfer had been filed for approval. After
approval of the transfer of record title, the transferee and its
surety shall be responsible for the perfornance of all |ease
obligations, notwthstanding any terns in the transfer to the
contrary. Wien a transfer of operating rights (sublease) is
approved, the sublessee is responsible for all obligations under
the lease rights transferred to the subl essee.

(Enphasi s added. )

[2] Onhthe other hand, the regulation at 43 CFE R 8§ 3106.7-1
provides that "[n]o transfer of record title or of operating rights
(subl ease) shall be approved * * * if the bond, should one be required, is
insufficient. * * *." Thus, it was inproper to approve the assi gnnent
before Tol a had furni shed evidence of a sufficient bond. Karis Al @.,
Inc., 58 IBLA 123, 124-25 (1981). The transfer wthout a bond havi ng been
approved, the result is that Tol a cannot conduct operations under the | ease
interest assigned, because to be recogni zed as the operator on the ground,
the operator nust notify BBMin witing that it is responsible for all |ease
obligations, and it nust post a bond. It is the posting of the bond whi ch
would "invest that individual wth authority to conduct operations on a
Federal lease.” Devon Energy Grp., supra at 145 RE PRuckett, 124 IBLA
288, 292 (1992). Irrespective of Tola' s status, however, it is clear that
Merrion properly could termnate its status as operator by notifying BLM of
its decision to do so.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CFE R 8 4.1, the Decision of
the Sate Drector affirmng the order to plug and abandon the Aemta No. 2
wel | is reversed.

T Bitt Frice
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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